
REPUBLIC OF THE PHILIPPINES

~anoiBanhat!an
Quezon City

PEOPLE OF THE PHILIPPINES, SB-17-CRM-1017 to 1019
Plaintiff, For: Violation of Sec. 3(e)

of R.A. No. 3019

SB-17 -CRM-1 020 to 1022
For: Malversation through Falsification

NUR P. MISUARI, ET AL.
Accused.

CABOTAJE-TANG, P.J.,
Chairperson
FERNANDEZ, B, J. and
FERNANDEZ, SJ,* J.

Promulgated:

~3)~1+_A
x-----------------------------------------------------------------------------~-~

This resolves accused Nader M. Macagaan's Motion for
Reconsideration. 1

Accused Macagaan prays that this Court reconsider and set
aside the Resolution dated August 31, 2017,2 denying his Omnibus
Motion3 and finding probable cause for the issuance of warrants of
arrestagainstthe accused. HeaV}f ~

* J. Fernandez, SJ, the Ponente of the assailed Resolution, became the Chairperson of the Sixth Division on
September 13, 2017. (As per Administrative Order No. 314-2017 dated September 13, 2017; Revised
Internal Rules o/the Sandiganbayan, Rule IX, Sec. 2[aJ)
1Dated September 20, 2017; pp. 440-460, Record, Vol. 4
2 pp. 211-228, Record, Vol. 4
3 Dated June 14, 2017; pp. 36-63, Record, Vol. 4
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1. The pieces of evidence on record does not support the finding
of the existence of probable cause for the issuance of a warrant
of arrest.

a. His alleged participation in the crimes charged is based
on his signatures in the Abstract of Canvass dated July
24, 2001 and the Certification dated September 8, 2003.
However, such documents are insufficient and irrelevant
in establishing the existence of probable cause.

b. Said documents do not prove the elements of violation of
Sec. 3(e) of Republic Act No. 3019 (R.A. No. 3019) and
Malversation of Public Funds, as well as the existence of
conspiracy among the accused.

c. The documents he signed were irrelevant in the approval,
processing and consummation of the subject
procurement. The DepEd-ARMM could have proceeded
with the procurement even without his supposed
signatures.

d. His participation in the subject procurement was merely
that of an observer. He did not have custody or control
over the DepEd-ARMM's funds.

e. In Gretalde v. Sandiganbayan, 4 it was held that
signatures, by themselves, while they may have
contributed to or facilitated the consummation of the
crime, do not represent direct or competent proof of
connivance.

f. Other than his signatures in the Abstract of Canvass and
Certification, there is no evidence showing his intentional
overt acts of furthering a common criminal design or
purpose in the crimes charged.

g. In R.R. Paredes v. Calilung,5 it was held that conspiracy
cannot be established by mere inferences or conjectures.
Each overt act in pursuance or furtherance of the alleged
conspiracy must be proved to convince the investigating
prosecutor that there is probable cause that the accused
conspired to commit the crime.

There was inordinate delay in the termination of the fact-finding
and preliminary investigations. Thus, his right to speedy
disposition of cases was violated and dismissal of the present
cases is warrante . /7

4 G.R. Nos. 136502 and 136505, Decemb r 15, 2000 ~
5 G.R. No. 156055, March 5, 2007 r \J
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a. In People v. Sandiganbayan,6 it was held that a novel
issue in a case does not excuse the Office of the
Ombudsman from complying with its duty of promptly
acting on the complaints filed against public officers. It
was also held that the fact-finding investigation
conducted by the Office of the Ombudsman should not
be deemed separate from the preliminary investigation if
the aggregate time for both constitutes inordinate and
oppressive delay in the disposition of the case.

b. In Coscolluela v. Sandiganbayan,7 the Supreme Court
explained that one of the objectives of the right to speedy
disposition of cases is to prevent the oppression by
holding a criminal prosecution suspended over the
citizen for an indefinite time.

c. In Tatad v. Sandiganbayan, 8 Angchangco v.
Ombudsman9 and Inocentes v. People,10 it was found
that a delay of close to three (3) years, more than six (6)
years, and more than seven (7) years, respectively,
cannot be considered justifiable or reasonable.

d. Here, the eleven (11) years it took to terminate the
conduct of both the fact-finding investigation and the
preliminary investigation constitutes undue and
inordinate delay.

In its Opposition (Re: Motion for Reconsideration of accused
Macagaan), 11 the prosecution counters:

1. The arguments raised by accused Macagaan are the same as
those he raised in his Omnibus Motion. These had been
sufficiently considered by this Court in the assailed Resolution.
Thus, accused Macagaan's Motion for Reconsideration must be
denied outright.

A motion for reconsideration must contain not merely a
reiteration of arguments already submitted to and considered
without merit by the Court. There must be a cogent or
substantial argum nt that would provide merit for
reconsideration.

6 G.R. Nos. 188165 and 189063, ecember 11, 2013
7 G.R. Nos. 191411 and 191871, July 15, 2013
8 G.R. Nos. 72335-39, March 21, 1988
9 G.R. No. 122728, February 13, 1997
10 G.R. Nos. 205963-64, July 7, 2016
11 Dated October 2,2017; pp. 506-516, Record, Vol. 4
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3. In the Revised Guidelines for Continuous Trial of Criminal
Cases,12 a motion for judicial determination of probable cause
is now a prohibited motion, which must be denied outright
without need of a comment/opposition.13

THE COURTS RULING

The Court finds no reason to overturn its Resolution dated
August 31, 2017, and resolves to deny accused Macagaan's Motion
for Reconsideration for lack of merit.

A. Judicial determination of
probable cause

It bears repeating that there are two kinds of determination of
probable cause - executive and judicial. These are separate from
each other, and each with its own distinctive purpose. The Court must
respect the exercise of discretion by the Office of the Ombudsman if it
is not shown that the Informations are invalid on their face, or that there
is manifest error or grave abuse of discretion on the part of said Office.
In People v. Yecyec,14 the Supreme Court explained:

To determine whether probable cause exists and to charge
those believed to have committed the crime as defined by law, is a
function that belongs to the public prosecutor. It is an executive
function. The public prosecutor, who is given a broad discretion to
determine whether probable cause exists and to charge those
believed to have committed the crime as defined by law and, thus,
should be held for trial, has the quasi-judicial authority to determine
whether or not a criminal case must be filed in court. Whether or not
that function has been correctly discharged by the public prosecutor,
that is, whether or not he has made a correct ascertainment of the
existence of probable cause in a case, is a matter that the trial court
itself does not and may not be compelled to pass upon. x x x

The determination of probable cause to hold a person for trial
must be distinguished from the determination of probable cause to
issue a warrant of arrest, which is a judicial function. The judicial
determination of probable cause, is one made by the judge to
ascertain whether a warrant of arrest should be issued against th

12 A.M. No. 15-06-10-SC
13 Sec. III. 2. (b) i.
14 G.R. No. 183551, November 12, 2014
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accused. The judge must satisfy himself that based on the evidence
submitted, there is a necessity to place the accused under custody
in order not to frustrate the ends of justice. If the judge finds no
probable cause, the judge cannot be forced to issue the arrest
warrant.

Corollary to the principle that a judge cannot compelled to
issue a warrant of arrest if he or she deems that there is no probable
cause for doing so, the judge should not override the public
prosecutor's determination of probable cause to hold an accused for
trial on the ground that the evidence presented to substantiate the
issuance of an arrest warrant was insufficient. It must be stressed
that in our criminal justice system, the public prosecutor exercises a
wide latitude of discretion in determining whether a criminal case
should be filed in court, and the courts must respect the exercise of
such discretion when the information filed against the person
charged is valid on its face, and that no manifest error or grave abuse
of discretion can be imputed to the public prosecutor.

Thus, absent a finding that an information is invalid on its face
or that the prosecutor committed manifest error or grave abuse of
discretion, a judge's determination of probable cause is limited only
to the judicial kind or for the purpose of deciding whether the arrest
warrant should be issued against the accused.

In the Resolution dated August 31, 2017, this Court found that
there is probable cause for the issuance of warrants of arrest against
the accused. It was also held therein, that the issues raised by
accused Macagaan in his Omnibus Motion are matters of defense,
which are better threshed out during the trial on the merits. This
includes the existence of conspiracy.

Indeed, as held in Grefalde v. Sandiganbayan,15 signatures, by
themselves, do not represent direct or competent proof of connivance.
Conspiracy must be proved beyond reasonable doubt, and it is
precisely during the trial where the prosecution will be given the
opportunity to present its evidence to prove the allegations in the
Information in the present cases, including the existence of conspiracy
among the accused.

B. Violation of right to speedy
disposition of cases
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Accused Macagaan's reliance on People v. Sandiganbayan16 is
misplaced. The charge therein is a simple case for Robbery, and did
not involve "complicated factual issues that would necessitate
painstaking and grueling scrutiny and perusal on the part of the
Ombudsman." Here, although accused Macagaan is charged in only
two (2) cases, it must be emphasized that the transactions in which he
is allegedly involved are only a part of the so-called "textbook scam."
For convenience, a portion of the assailed Resolution is hereunder
quoted:17

From an examination of the records, it can be gleaned that the
present cases are part of what is known as the "textbook scam,"
which involves transactions not only those subject of the present
cases, but also other related transactions. Due to the number of
transactions involved, the investigation, which entailed scrutinizing
voluminous records and determining who among the numerous
persons involved should be held liable, necessarily took some time.
Add to this the steady stream of cases being filed with the Office of
the Ombudsman. 18 Given the circumstances surrounding the
present cases, the Court finds that the time it took to terminate the
preliminary investigation is not unreasonable.

It must be stressed that in determining if there was a violation of
the right to speedy disposition of cases, length of delay is but one of
the factors that the Court must consider. In the recent case of Remulla
v. Sandiganbayan,19 the Supreme Court compared two sets of cases
- (1) the Tilendo, Guerrero, Bernat and Tello cases, and (2)
Coscolluela and its related cases. In holding that there is no conflict
between the two sets of cases, the Supreme Court explained that both
sets of cases considered not only a single factor, but several factors,
taken together, to determine if the right to speedy disposition of cases
was violated. To wit:

Accordingly, both sets of cases only show that "[a] balancing
test of applying societal interests and the rights of the accused
necessarily compels the court to approach speedy trial cases on an
ad hoc basis." To reiterate, none of the factors in the balancing test
is either a necessary or sufficient condition; they are related and must
be considered together with other relevant circumstances. Corpus v.
Sandiganbayan thoroughly explained how the factors of the
balancing test should be eighed, particularly the prejudiced caused
by the delay, to wit:

16 Supra. Note 6
17 p. 227, Record Vol. 4 (p. 17, Resol ion)
18 Please see Mendoza-Ong v. Sandiganbayan, G.R. Nos. 146368-69, October 18,2004
19 G.R. No. 218040, April 17, 2017
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The other arguments in accused Macagaan's Motion for
Reconsideration are a mere reiteration and rehash of those in his
Omnibus Motion. These had already been judiciously considered and
found to be without merit by this Court in the Resolution dated August
31, 2017. Hence, discussing these anew would be nothing but a
useless ritual.

In Mendoza-Ong v. Sandiganbayan, 20 the Supreme Court
declared:

Concerning the first ground abovecited, the Court notes that
the motion contains merely a reiteration or rehash of arguments
already submitted to the Court and found to be without merit.
Petitioner fails to raise any new and substantial arguments, and no
cogent reason exists to warrant a reconsideration of the Court's
Resolution. It would be a useless ritual for the Court to reiterate itself.

WHEREFORE, the Motion for Reconsideration of accused
Macagaan is hereby DENIED for lack of merit.

JANE T. FE NANDEZ
Associate Justice

AMPARO
. Presi I stice

Chairperson

ITO R. FERNANDEZ
ssociate Justice


